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Clifford Chance 

Background and Context 

Outline of the new regimes 

 What are the problems it is trying to solve? 

 What are the key features of the new regimes? 

 

The new regimes in practice and the implications for NHS individuals 

 What are the implications of being a senior manager? 

 The Fit and Proper Test - what does it mean in practice? 

 Code of Conduct - expected behaviours. 

 Possible impact a personal view. 
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Clifford Chance 

The Solution - Senior Managers Regime and Reforms 

Outline of the new regimes 

 There was already a system of approved persons - involved a fit and proper test and assessment by 

regulators. 

 Codes of conduct and clear regulatory standards where in place. 

 Existing criminal offences for fraud. 

 However, few cases of successful regulatory or criminal action - collective/firm accountability easier to 

establish than individual. 

 The Approved Persons regime seen as focussing more on ‘proper’ than ‘fit’. 

 Also concerns with regard to culture and bonus payments - reward for failure.  
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Clifford Chance 

The Solution - Senior Managers Regime and Reforms 

Outline of the new regimes 

 Significant packages of reforms including limits on variable pay; retention/deferral and clawback. 

 Criminal offence applicable to senior management of a failed bank. 

 Reverse burden of proof for regulatory sanction - now withdrawn. 

 Clear increased focus of individuals, particularly at board and senior management level. 
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Clifford Chance 

The Solution - Senior Managers Regime and Reforms 

Main Points 

 More limited category of senior roles subject to regulatory approvals. 

 Individual accountability and firm level responsibilities maps. 

 Self certification for wider population - firm accountable for assessing fit and proper on an ongoing 

basis. 

 Mandatory training. 

 In force Spring 2016.  
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 Everyone is in the same situation.  

 Regulatory expectations may be unclear, but they are clearer than they were before. 

 Industry conventions will develop. 

 Opportunities to improve and strengthen risk management, culture etc. 

What are the implications of being a ‘Senior Manager’? 
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 Increasing focus on fitness and propriety of significant influence function (SIFs). 

 Increasing focus on senior individuals potentially including enforcement 

 Unlimited liability/prohibition orders for breaches of Statements of Principle for Approved Persons. 

 Risk of being ‘knowingly concerned’ in breach of a rule or principle by the firm. 

 Increasing use of attestations. 

 

Much remains the same: 

 Reverse burden of proof and requirement to show that ‘reasonable steps’ were taken. 

 Risk of default enforcement. 

 Risk of hindsight bias. 

 Risk of political interference. 

 

Where does that leave Senior Managers: 

But it will not be business as usual: 



Clifford Chance 

The Fit and Proper Test 

 Fit - appropriately qualified and experienced - particularly at senior management and board level. 

 Proper - character, standing, probity. 

 Firm has to be satisfied that the person meets test and continues to do so. 

 Practical issues - depth of market and capable people. 

 NHS Fit and Proper vs Banking Fit and Proper 

 

Under section 61 of the Financial Services and Markets Act 2000 (FSMA), the PRA may approve an 

individual only where it is satisfied that a candidate is fit and proper to perform the Controlled Function(s) 

applied for.  When considering a candidate’s fitness and propriety, the PRA takes into account and be 

satisfied of the candidate’s: 

 

 honestly, integrity and reputation, i.e. that they will be open and honest in their dealings and able to 

comply with the requirements imposed on them; 

 competence and capability, i.e. that they have the necessary skills to carry on the function they are to 

perform; and 

 financial soundness. 
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Clifford Chance 

First tier - Individual conduct rules 

FCA and 

PRA 

Rule 1 You must act with integrity. 

Rule 2 You must act with due skill, care and diligence. 

Rule 3 You must be open and co-operative with the FCA, the PRA and other regulators. 

FCA only Rule 4 You must pay due regard to the interests of customers and treat them fairly. 

Rule 5 You must observe proper standards of market conduct. 

Conduct Rules 
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Second tier - Senior Manager conduct rules 

FCA and 

PRA 

SM 1 You must take reasonable steps to ensure that the business of the firm for which you are 

responsible is controlled effectively. 

SM 2  You must take reasonable steps to ensure that the business of the firm for which you are 

responsible complies with relevant requirements and standards of the regulatory system. 

SM 3 You must take reasonable steps to ensure that any delegation of your responsibilities is to 

an appropriate person and that you oversee the discharge of the delegated responsibility 

effectively. 

SM 4 You must disclose appropriately any information of which the FCA or PRA would reasonably 

expect notice. 



Key changes to employment documents and processes 
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Create new Amend existing 

Recruitment  Procedures for assessing and documenting 

fitness and propriety. 

 Procedures for identifying which 

employees are subject to the regimes and 

Conduct Rules. 

 Offer letters (to be conditional on approvals, maintaining 

certification etc.) 

During 

employment 

relationship 

 Statements of responsibilities. 

 Responsibilities maps. 

 Draft handover certificates. 

 Learning and development plans for senior 

managers. 

 CVs for senior managers. 

 Delegation ‘policies’ and related records on 

supervision and appraisal of delegates. 

 Policy on maintaining statements of 

responsibilities, responsibilities maps and 

handover certificates. 

 [Appeal process for certification decisions?] 

 Job descriptions. 

 Reporting lines and organisation charts. 

 Committee terms of reference. 

 Service agreements for senior managers. 

 Contracts for employees within certification regime. 

 Policy on provision of external legal advice. 

 Decision making processes.  

 Performance management materials. 

 Variable remuneration award documents and plan rules. 

 Codes of conduct. 

 Regulatory notification procedures. 

 Whistle blowing procedures. 

At end of 

employment 

relationship 

  Disciplinary procedures. 

 Settlement agreements.  

 Regulatory reference procedures and templates. 

 Policies on retention of disciplinary records. 



Handover procedures and material 

 

 

 

 

 The obligation is on firms. 

 Firms must take all reasonable steps to provide all information and material that SM could reasonably expect to have 

to perform their responsibilities or job effectively and in accordance with the requirements of the regulatory system. 

 Main purpose is to help the senior manager  with his/her new or revised responsibilities or job and to help the senior 

manager’s managers 

 Information includes: 

– details about unresolved or possible breaches of the requirements of the regulatory system; 

– details of any unresolved concerns expressed by the FCA, the PRA or another regulatory body.  

 Document must be practical and helpful and not just a record. 

 Should include an assessment of what issues should be prioritised - but whose assessment? 

 Should include judgement and opinion, not just facts and figures - but whose judgement and opinion? 

 Should include information from predecessor (that it would be reasonable to expect them to know and consider 

relevant). 

 Firms must have a policy about how they comply with their obligations to provide information, including the systems 

and controls they use. 

 Firms must make and maintain adequate records of the steps taken to comply with their obligation to provide 

necessary information. 

 Firm must have arrangements for an orderly transition from one SM to another. 
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New handover procedures ‘hard bake’ requirement to provide guidance to senior managers on 

reasonable steps 



The possible impacts - a personal view 

Hard to definitively view impacts but some areas of debate 

speculation. 

Deterrent effect for some - some evidence of reluctance to take 

roles. 

Potential for divisive impact on management teams. 

 Increased involvement of lawyers.  

Complexity and cost. 

Un-competitiveness - banking less attractive.  
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Possible impact - a personal view 

Has led to increased senior management awareness. 

Those things that went wrong were problematic. 

Clarity of accountability and responsibilities key. 

But interesting other jurisdictions\industries don’t need it - 

airlines\medical profession where arguably stakes higher and 

criminal law professional standards are sufficient. 

Way it’s applied will be critical. 

12 



QUESTIONS 

THANK YOU 



 

 

 


